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How Do Public Servants Punish Us?
If you are of a certain age, and you can remember that far back, you may recall getting whacked at school for doing something wrong; and at home too.  You got whacked as a punishment.  You were subject to this form of punishment because of your status – a child – and because the person giving the punishment had the necessary status – that of teacher or parent.  All these things were just part of how the world worked back then.  Status had more impact, as it has had for slaves, serfs and women for thousands of years.  While both married and single women are at risk of arbitrary physical punishment throughout the Middle East, we have moved on. We think that inflicting pain as a punishment is not civilised.

So, on that ground alone, you will not get a backhander from a policeman for jay walking.  The police used to give an occasional bit of on-the-spot roughing up to teach young hot-heads a lesson without troubling the courts.  Not any more – we are far too big, too regimented, too respectable, and too nervous.

It is therefore simply unthinkable that the police would have power to inflict punishment. Under our system, the police enforce laws made by Parliament, but it is the judges who rule on an allegation by the police that someone has broken one of those laws, and who decide what if any penalty should be imposed if the verdict is guilty.  If you want to suggest that we should give our police the power not just to investigate and charge, but to make findings and rulings so that a penalty follows – without more – you would be suggesting that we set up our version of the Gestapo or the Stasi.

We have always known an exception for tax penalties.  Whenever their revenue is involved, governments get careless about our rights.  A typical penalty for, say, a late filing for tax was an automatic statutory 100 per cent extra – double.  This could be reduced by executive discretion – the decision of a public servant, or now a computer.  This was taken behind closed doors.  Until recently, it was done using in-house guidelines that revenue officers were shy about producing.  You do not have to be a lawyer to see that this kind of process violates almost every precept of our criminal procedure developed over 1,000 years.

The victim who has been penalised by the public service has a right of objection and appeal. But by then the victim is subject to an assessment, which may be crushing, and has the onus of showing that it is wrong.  When the states had tobacco taxes – which the High Court later ruled invalid – revenue authorities could and did routinely issue default decisions that were like ambit claims for millions and millions of dollars against, say, a Lebanese corner-store proprietor.  This looked like a brutal exercise of power on behalf of the state imposing a penalty that was more than enough, millions more than enough, to wipe out most Australians many times over.  And without what we call due process.

We then made an exception for parking tickets.  It would, frankly, be silly and far too costly to have dozens of parking officers lined up to give evidence in court.  Similar reasoning led to on-the-spot fines for traffic offences.  Here, apparently, is another tolerable case of civil servants – police – having the power to inflict punishment for a breach of the law without troubling a judge.  

But camera and computer records leading to large fines have become a very attractive source of revenue.  That means, historically, that we can expect our governments to be less sensitive about our rights.  So they developed a points system and a licence is suspended under an act of parliament on information fed by one device, a camera, to another, a computer, without a judicial hand having been raised.  In that way, a country obstetrician could be out of practice, and his patients without a doctor, by a simple accretion of points in and the fallible working of a computer.

There is a right of challenge, but not everyone is as well placed to deal with bureaucracy as the obstetrician.  Government can get very firm when it defends its rights to revenue.  You might be reminded of the Stuarts – James I made a fortune selling knighthoods and then his son, Charles I, made nearly as much by penalising gentlemen for not taking them up.  

Now, the power to withdraw someone’s livelihood is an awful power.  Anyone who has had to exercise such a power, and who is not a mongrel, knows how heavy is the responsibility.  The loss of livelihood may mean as much for some as a loss of liberty does for others.  It would be unthinkable that we would lock people up by default, but we are now doing that with their livelihoods.  And we do so by fixed minimum penalties, the kind of implacable, fixed ‘justice’ that the Boers might have invoked against the Hottentots.  
The process is spreading.  If you do not vote at a local council election, you may be asked to explain – like a teacher might ask you to explain about apparent littering in the quad at lunchtime.  If you give an explanation you may get a letter back from the computer, over the name of an officer of no established sex, saying that your explanation is found to be inadequate, and that you are therefore liable to pay a penalty for your infringement.  The computer, or a civil servant, has made a finding of law for reasons that are not given, and you are punished.
One of the problems with this penalty for infringement process is that the various arms of authority – the police, the electoral officers and a body called the Infringements Court – are seen by ordinary people as being all part of the same process.  This is bad for the police and for the electoral office, because it brings them into an odour that they do not need or deserve.  It is disastrous for the magistracy, because it might lead to a throw-back of half a century or so where at least some police courts, as they tended to be known, were seen as extensions of police stations. We cannot degrade our legal process without debasing its upholders. Those who have the touching faith that government can be trusted to ignore our rights at the margin might like to tell us their best case of that trust being fulfilled.
Flat penalties are like flat taxes. They treat everyone as having the same pain threshold. They do not allow us to be different. These laws are the inevitable if sad product of a heavy but lazy hand. Should we really allow ourselves be reduced to the status of units in a meat factory? Professional footballers earn more than the rest of us, and now suffer penalties fixed with anal accuracy and a boxed grid, and the conviction that humanity does not come into it, but is that to be the fate for the rest of us who do not share in the prizes of the champions?

Over a thousand years or so, we have developed a notion, that we see as part of the life of our law, that each of us when challenged by government is entitled – no, bound – to be referred to a judge to be dealt with according to the law and our merits. Such a notion was of course out of order for those regimes that we least admire, but by reference to what necessity or doctrine are we giving up this part of our way of life? 
